
J anuary 1 9 , 19 89 LB 180 , 1 90, 6 0 0 - 6 4 7

your p r e s e n ce , p l e as e . Th a n k you . Senator L a b e dz , wou l d yo u
r ecord you r p r e se n c e , p l e ase . Senato r Rob a k , r e co r d you r
p resence , p l e as e . Sen at or Be r na r d - S te v e n s . S enato r Ch am b e r s ,
w ould y ou r ec o r d y o u r p r e s e n ce , p l e a s e . Thanks . We ' r e l ook i n g
for Senator Lynch, Senator Owen Elmer, Senato r Pet e r s o n , Senato r
Pi r s ch . Sen at o r Kri s t e n s en , r ec or d y ou r p r es en c e , p l e as e .
Thank you . Okay , we' re looking for Senator Bernard-Stevens is
all. Senator McFarland, shall we go ahead with your roll call
vote?

SENATOR McFARLAND: That would be fine.

PRESIDENT: A l l r i gh t . The question is the advancement of the
b i l l . Mr . C l e r k , p l e ase .

( LERK: (Roll call vote taken. See page 297 of the Legislative
Journa l . ) 21 aye s , 25 n ay s , Mr . President, on the advancement.

PRESIDENT: LB 180 fails to advance. Mr. Clerk, do you have
anything for the record, please?

CLERK: Ye s , M r . Pr e s i d en t , I d o .

PRESIDENT: The c al l xs r ai s ed .

CLERK: Mr . Pr e s i d en t , new ba l l s . ( Read by title for the f ir st
t im e LBs 600 - 64 7 . See p ag e s 298 - 3 08 o f the Legi.slative
Journa l . )

Mr. President, in addition to those items, I h - v e he ar i ng n ot i c e
from the Natural Resources Committee, s igned b y S e n a t o r Schmidt.
Notice of hearing from the Revenue Committee. That i s s i gn ed by
Senator H a ll. Notice of hearing from the Government Committee.
That ' s = igned b y S e n a t o r B a a c k .

Mr. President, that's a l l t ha t I h av e at t h i s t i me .

PRESIDENT: W e wi l l p r og r e ss on t o L B 190 .

CLERK: Mr . Pr e s i de n t , LB 190 wa s a b a l l t h at w as i n t r odu c e d
Senator Wxthem. ( Read t i t l e . ) Th e b a l l wa s i n t r od uc e d o n
January 9, referred to Education, advanced to General File. I
have no amendments to the bill, Mr. P r e s > d e n t .

PRESIDENT: ( Gavel . ) Sen a t o r Wi t h e m , j u s t a moment, maybe we
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February 1 0 , 19 89 LB 48 , 56 , 127, 1 6 7 , 18 4 , 18 5, 208
231, 3 61 , 36 6 , 4 2 6, 54 3 , 71 4, 760
LR 2

SENATOR L ANDIS : We can regulate promotion. I t h i n k Da v i d
raises the fair question, you' re getting more than the evi l t h at
you have claimed for in the bill and I say, you' re r i gh t , w e a r e
but that's the only way, r ea l i s t i ca l l y , i n my mi nd , t o s t o p f r e e
samples for kids. And, unfortunately, we' re cutting out for the
d oves as we l l a s t he crows here but zt's got to be done to have
a workable system to ban free s ampl i n g .

SPEAKER BARRETT: T i me ha s e xpi r e d .

SENATOR LANDIS: I don't think this involved st ructure i n t h e
amendment i s a workable system to stop free samples for k ds.
So I ' m g oi n g t o vote against the amendment and for the bill.

SPEAKER BARRETT: Thank y ou . Sena t o r Noore , f o l l owed by
Senators Dierks, Withem and Conway .

SFMATOR MOORE: I mo v e we ad ) ou r n un t i l Monday m o r n ng ,
Februar y 1 3 th .

SPEAKER BARRETT: Anything for the r ecord ? Mr . Cl e r k .

CLERK: Nr. Pres>dent, your Committee on Enrollment and Review
respectfully reports they have carefully examined and engrossed
LB 56 and find the same c orr e c t l y e ng r o sse d ; LB 127 ; LB 167 ;
LB 164 ; ' 8 185 ; L B 231 ; LB 366, all correctly engrossed.

R evenue C omm i ttee repo r ts LB 42 6 t o Gen er a l Fi l e wi t h
amendments; LB 643, General File with amendments and LB 36 1 ,
Genera l F i l e with amendments. ( See p ag e s 700 - 0 3 o f t he
Legislative Journal.)

Senato r W e s e l y h as amendments to LB 208 to b e p r i n t ed . (See
page 704 of the Legislative Journal.)

Serie s of add s , Senato r Hab e r m a n t o LB 760 , Sera t o r He f ne r t o
LB 714 ; a n d S e n a t o r He f n e r t o LR 2 .

Mr. President, unanimous c onsen t t h a = Ba nk i ng Commit t e e wal l
change their hearing room for next Monday's hearing to the East
Chamber . Th at ' s al l t h at I hav e .

SPEAKER BARRETT: Thank y ou . Bef o r e calling a vot e on t h e
motion to adj ourn, ladies and gentlemen, the Chair wants to
exerc i s e t he p r i v i l ege of announcing the fact that Ed Howard of
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March 13 , 1 9 89 LB 95, 1 4 0 , 25 7 , 280 , 289 , 311 , 3 30
3 36, 387 , 3 95 , 4 3 8 , 4 4 4 , 4 7 8 , 5 6 1
588, 603 , 6 0 6 , 6 4 3 , 68 3 , 70 5 , 710
7 21, 736 , 7 39 , 7 4 4 , 7 6 1 , 7 6 2 , 7 6 7
7 69, 780 , 8 0 7

S enator Sche l l p e p e r .

indefinitely postponed,; LB 478, indefinitely postponed; LB 561,
indefinitely postponed; LB 387, indefinitely postponed, all
t hose s i gn e d b y Senator Ch i z ek a s Ch ai r of the Judiciary
Committee. ( See p a ge s 1 0 8 1 -8 2 o f t h e Legislative Journal.
Journal page 1082 shows LB 721 as indefinitely postponed.)

Nr. President, a series of priority bill designations. Senator
H al l w o u l d l i ke t o d es i gn a t e L B 7 6 2 as a c ommittee priority.
Senator Hartnett designates IB 95 and LB 444 as Urban Affairs
priority bills. Senator Hartnett chooses LB 603 as his personal
p r i o r i t y b i l l . I,B 7 39 h a s b e e n selec te d by Sen at or H anniba l ;
L B 606 by Sen a t or Sch i m e k ; LB 761 a nd LB 2 8 9 b y t he Na t u r a l
Resources Committee, and LB 807 by Senator Schmit, personally.
LB 769 by Sen a t o r Lab e dz ; L B 7 0 5 b y S e n a t o r As h f o r d ; L B 4 3 8 b y
Senator Wehrbein; LB 710 by Senator Scofield; LB 643 by Senator
Bernard- S t ev ens; LB 588 b y Senato r C h ambers ; L B 7 3 9 b y S e n a t o r
Hannibal; LB 330 by Senator Pirsch; LB 767 b y Sen a t or Smith ;
LB 736 a n d LB 78 0 by General Affairs Committee; L B 395 b y
S enator Pet e r s o n . Senator f.amb selected Transpo r t at i on
Committee's LB 280 as a priority bill. L B 311 has b e e n s e l e ct e d
b y S e n a to r Land i s as his personal priority bill;LB 683 by

Mr. President, I have a series of amendments to be prin ted.
LB 744 by S enator Withem; LB 336 and LB 257,t hose b y S e n a t o r
Withem. ( See pages 1083-88 o f t h e Le g i sl at i ve J ou r n a l . )

I have an At t o r n e y General's Opinion addressed t o Sen a t o r
H aberman r eg a r d i n g an issue raised by Senator Haberman. (See
pages 1088-90 of the Legislative Journal.)

Nr. President, Natural Resources Committee wil l h av e an
E xecut i v e Sess i o n at eleven-fifteen in the s enate l ou n ge , an d
t he Bank ing Commit te e w i l l h av e an Executive Session at eleven
o ' clock in the senate lounge. Banking at eleven o' clock,
Natural Resources at eleven-fifteen. T hat ' s a l l t h a t I h ave ,

SPEAKER BARRETT: Thank yo u , Nr . Cl e r k . Proceedin g t h e n t o
Select F i l e , I B 140.

CLERK: Nr. President, 140 is on Se]ect Fi le . Mr . Pr e s i d e n t ,
the bill has been considered on Select File. On March 2 nd t he
Enrollment and Review amendments were adopted . Th e r e w as a n
amendment to the bill by Senator Chizek t hat wa s a d o p t e d .

M r. P r e s i d e n t .
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S ENATOR D IERKS: Mr . Pr esident, I rise for the purpose of a
poin t of p er so n a l p r i v i l ege .

PRESIDENT: State your privilege, please.

SENATOR DIERKS: I wou l d j u s t l i k e t o t ake t h i s opportunity to
invite the b ody t o O' Neill for St. Patrick's Day on Saturday,
which actually is the 18th of March, but the big celebration i s
on Saturday. Many, ma n y f un thi ngs go ing on, i nc l u d i n g a
parade, and anybody who would like to ride in t ha t p ar ad e , I
would be ve ry ho nored to try to find some transportatior. for
you. You can even ride with me, if you would like. J us t t h at
particular point, Mr. President. Thank you.

PRESIDEN1': What date was that?

SENATOR DIERKS: March 18, this coming Saturday.

PRESIDENT: O ka y , t h a n k you .

SENATOR D I E RKS: ' lhe pa r ade starts at two o' clock, I believe,
a nd the festivities start sometime Friday night and g o t h r ou gh
sometime Sunday night.

P RESIDENT: Th a n k yo u . Sen at o r Co n w a y .

SENATOR CONWAY: Could I ask Senator Dierks a ques t i o n, p l e ase .

PRESIDENT: For wh a t pu r po s e d o you r i s e ?

SENATOR CONWAY: I s t h e O ' N ei l l c e l e b r at i on on Sa t u r d a y be c au s e
the big celebration is in Wisner on Friday? Is that why it's on
S aturd ay ?

SENATOR DIERKS: We l l , t he bi g c e l eb r at i on rn O' Neill starts on
Friday. It's just...they do such a good job of it that they
have to have two or three days to get it al' in .

PRESIDENT: With thxs con versation, one would think that
St. Pat ick's Day is coming. Shall we move on to Select File,
please, LB 183. Excuse me, we better take ' B 643 first, hadn' t
we?

C LERK: Mr . Pr e s i d en t , 64 3 w a s a bill i n =roduced b y Senator
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of the committee amendments.

Bernard-Stevens. (Read title.) The bill was introduced on
J anuary 19 , r ef er r e d t o the Revenue Committee. The b i l l was
advanced to General File. I have committee amendments pending
by the Revenue Committee, Mr. President.

PRESIDENT: Before we start this,may I introduce some guests,
please. Senator Lowell Johnson has some guests i n t h e so ut h
balcony. We have 33 fourth graders from Grant Elementary School
in Fr e mont , N ebr a s k a and their teacher. Would you please
welcome them. And would you please s tand a n d be r ecog n i z e d .
Thank you. Senator Hefner has some guests in the north balcony
of 18 seniors from Coleridge High School and teacher. Would you
folks please stand and be recognized. Thanks to you all of you
for being here today. Senator Hall, are you going to handle the
committee amendments, please.

SENATOR HALL: Thank you, Mr. President,and members, L B 6 4 3 i s
introduced by Senator Bernard-Stevens. It's a bill t hat de a l s
with the railroad tax loss issue and it, basically, s t r i k e s
LB 1165 that was introduced and passed last year and changes the
manner in which that is dealt with. The committee amendments
are strictly and only the emergency clause that would have. . . i t
would take effect in a timely m anner so that t h e b udget i n g
process for those subdivisions of government could be completed
in time. All we add is the E clause. I would urge the adoption

P RESIDENT: T h a n k y o u . Any further discussion? If not, the
question is the adoption of the committee amendments. All those
i n f a vo r v o t e a y e , o p p osed nay . R ecord, Y r . Cl e r k , p l e a s e .

CLERK: 2 7 ay es , 0 nays, Mr. Pre s i d e n t , on adopt io n o f h e

PRESIDENT: T h e committee amendments are adopted. Senator
B ernard-Stevens, p l e a s e , on the b i l l .

SENATOR BERNARD-STEVENS: T hank you, Mr . P r e s i d e n t , and members
of the body, I will take just a brief moment to review what
happened last year and then, hopefully, we will get to a vote on
the bill and we' ll move it on its way. It is a relatively
n oncontrove r s i a l b i l l ev en t ho ugh i t i s a p r i o r i t y t h at I h av e
chosen a nd t h e r e a son it is a pr iority is because of the
railroad lawsuit and the continuing lawsuits we h av e an d t he
cortinuing problems that municipalities and subdivisions have in

Revenue Committee amendments.
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trying to cope with their budgets with these lawsuits. Iast
year, if you remember last session, Senator Scofield and I and
others had LB 1091 which w e wer e ab l e to get through the
Legislature and the Governor's signature which provided for a
$7.7 million aid package to the subdivisions. The re a s o ns we
d id t h at was beca u se at the time of the railroad lawsuit the
municipalities and school districts were not able to budget for
that so, consequently, the money that would have been paid to
those areas that would have gone into the budgeting process was
not going...it went into escrow and they were faced with a
serious shortfall. So we went. ahead and agreed to bail out, i f
you wish, $7.7 million worth which was not a 100 percent but
certainly close to 100 percent in most of the a reas . We al so
f o l l owed wi t h a c o mpanion b i l l an d t h at co mpanion b i l l was 1 1 6 5 .
And, at the time, there was no opposition from anyone. It
seemed to be a reasonable bill and what LB 1165 did was took the
uncontested part of the railroad lawsuit land and took it off of
t he assessed v a l u e . So , examples then, the county assessors
would t ak e t h e lower assessed value with that land taken off,
they would then increase the mill l evy in order to g e t the
budgets that they needed for the school districts, the countie:
and munic i p a l i t i e s . An d t ha t b i l l wa s w o r k i n g f i n e a n d t h e b i l l
would have worked fine except we came up with a hitch within the
summer, and for reasons I do not need to get into but they were
basically political, the railroads decided to delay the filing
of this year's lawsuit. If the railroads would have filed their
lawsuit in due course of the time that they knew they were going
to have the lawsuit, they knew they were going to file again as
t hey ne e d t o f o r each y ear , i f t h ey w o u l d h a v e f i l ed b y a
particular date, we would have been fine. As it turned out, the
railroads decided, for political reasons, not to file until a
l ate r t i me p er i od . What then happened, when the railroads did
not file at a particular time period, the counties then had
already accepted the lower value, the counties have already been
budgeting for the loss and we had been taking land out from the
assessed value for a lawsuit that did not exist at t hat time
period. So , consequently we had railroad land being taken off
discriminatory because it was removed but nothing else was. So
Lancaste r Cou n t y wen t to court and filed a suit against 1165,
and Judge Blue ruled that, in fact, it was o r a p p e ared t o b e
u nconst i t u t i o n a l . I ' d l i k e t o p oi n t ou t t h at , i f t he r a i l r o a d s
would have filed at the reasonable time, then there w ould h av e
b een a n i n j un ct i on and 1165 would have been just fine. But
because of the delay, there was a constitutionality question on
1165. Con se q uen t l y , we c ome t o LB 64 3 . T he count i e s a n d
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municipalities and school boards are kind of in a flux r ight
n ow. LB 116 5 would h ave been f i n e , except for the delay. Now
we have a delay. It's in the courts, it's being appealed, what
are they supposed to do budgetary wise": Instead of waiting for
this process to happen and getting e verything skewed, if y ou
wil l , LB 643 wi l l hope f u l l y , and I believe not hopefully but
will so~we that problem. LB 643, i n es s e n ce , say s we' re not
going to worry about the uncontested land anymore,we' ll just
leave that the way it is, the way it was before 1165 a nd w e ' l l
handle the lawsuits and the budgetary item. C ounties , sc h o o l
districts or every...or any tax levying board will be ab l e t o
add to their budget, guesstimated or guesstimated, if you will,
budgetary loss due to litigation. And this would specifically
be, for example, railroad lawsuit. It would also be for other
lawsuits that the counties, the s chool districts may b e i nto
that they would be a b le to budgat for those losses as well.
That would then be taken care of by the mill levy that would be
set on t h e as s e ssed v a l u e o n a l l l an d, i nc l ud i n g r ai l r oa d l an d .
So al l l a n d w o uld be as s e s sed at i t s re gu l a r l eve l . The m il l
levy would apply to all people, a nd thus t h e r e w o u l d b e n o
conflict with the uniformity clause, it would b e a bud ge t ar y
i tem . I t wi l l b e a cl ean e r w a y t o do i t . I wish we woul d h a v e
come up with the idea last year, but it w a s n ot forthcoming
until we needed to find another way to do 1165. A nd we have t h e
bill for us now. T hat' s a s b e s t I c an d o o n a summary. If
there are any other lights, fine. If not, I' ll answer any
questions and we' ll go from there. T hank you , Mr . Pr e si d e n t . .

PRESIDENT:
Wehrbein .

SENATOR SCHMIT: Mr. Pre sident and m embers , a s Sen a t o r
Bernard-Stevens has told you, there is some history behind this
bill and he mentioned several things. H e men t i o ne d LB 1 16 5 ,
which seemed like a good idea at the time, w hich would p r o b a b l y
h ave worked p re t t y well, except that the c ourts f ound i t
unconstitutional. And I guess my concern right here is this,
and I hope I get a short answer, does this apply to any kind of
litigation that a subdivision can become involved in, or i s i t
limited to a certain and specific kind of litigation?

SENATOR BER NARD-STEVENS: (Mike n ot t u r n ed on
immediately.) ...litigation at this time.

PRESIDENT: S e n a tor Be r n a rd -S te vens , would you state that again,

Senator Schmit, please, followed by Senator
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we didn't have your microphone on. Sorry.

SENATOR BERNARD-STEVENS: The way the bill is worded now,
Senator Schmit, is it would deal with any litigation, that they
would be able to plan for that loss.

SENATOR SCHNIT: Well , then I guess I was watching Lieutenant
Governor Nichol up there sort of smile and I a sk ed h i m the
question, being an old county commissioner, if this would
provide a county board, for example, with an opportunity to
anticipate that they might have an automobile accident, or t h e y
might have a tree limb fall on some unwary individual and
t herefor e wo u l d h av e to set aside a percentage of money to
handle that sort of an eventuality. And, if in fact they did
so, and that anticipated event did not take place, then can they
spend the money for something else.

SENATOR B E RNARD-STEVENS: Thank you, Senator Schmit, for
bringing that point up. I was concerned with that as well. The
way the state laws are written it is my unde r s t a nd i ng , and I
feel pretty comfortable with this statement, that if I budget
for an item that is not used, then that money would then simply
carry over into t he ne xt y ear. It could not be spent for
something else, or could n ot b e sp en t un l es s t he act u a l
litigation took place.

SENATOR SCHMIT: Okay. Well, t hen sup p os e t h at we had
anticipated a car accident and instead we had a bridge collapse,
that happened out in Saunders County , and t h e cou n t y board
decided, well, I g u ess maybe if we can get someone to sue on
that bridge, we can use the money to take care of t h e b r i d g e .
Is there anything to stop them from that?

SENATOR BERNARD-STEVENS: Ny understanding there would be no
way, at that particular point, the way the bill is written r i gh t
now, you go ahead and guesstimate whatever litigation you feel
you need to guesstimate for, and that money would be used in
that fund for that particul'ar purpose. If the county board
wanted to specify for which particular litigation they are doing
so, I would suspect it would be good board policy to do so. I f
they wanted just to put in a fund for extended litigation, I ' l l
be very brief, they would be able to do that as well.

SENATOR SCHNIT: A l l r i gh t . Again, on page 2, line 18, does the
language " tax l o ss " mean tax receipts that will be used to pay a

2221



LB 643March 15, 1 989

judgment?

SENATOR BERNARD-STEVENS: Th at is the way that I would, if I
understand your question correctly, the answer would be yes. In
other words the money that they were going to lose in regard to
the, or the money that they were going to lose that they
normally would have gained through their normal taxing purposes,
but they are going to lose in regards to the railroad lawsuit is
how that would w o r k .

SENATOR SCHNIT: I'm not an experienced county commissioner, but
it seems to me, Senator, that I have noticed that the c ounty
boards are able to transfer money from one area. ..one depar tment
to another. And I guess I'm a little concerned about that. I 'm
not sure that that kind of language that is necessary to
prohibit that is in this b ill. I guess ... .Was th er e an y
consideration to inc luding all other centrally assessed
taxpayers in this s ituation, o r i s t h i s , i n f ac t , class
legislation? Are we in danger there again'?

SENATOR BERNARD-STEVENS: Senator Schmit, I'm sorry. I was i n
conversation and I missed the question.

SENATOR SCHNIT: W e l l , I gu es s I ' v e g o t i t on t h e re cor d and
maybe I can come back to it later. But another question, how
many political subdivisions at the present time are u si n g t h e
5 percent overlay out of the prior year's delinquent taxes,or
d oes anyone know how t he y u s e t h a t , or do t h e y u s e i t ?

SENATOR BERNARD-STEVENS: Senator, I'm not aware of how many .
All I do know is that there is the 5 percent cap for deficient
or delinquent taxes.

SENATOR SCHMIT: Okay, okay. thank you, Senator Bernard-Stevens.
I know you have a p r o b l e m which you ar e trying t o address,
S enator Be r n a r d - S t e v en s . And again I ' m s y mpathe t i c . I t h i n k
that you ought to read very carefully that language, estimated
t ax l o s s du e t o ant i c p at e d o r p en d i n g l i t i ga t i on . I t h i n k t h at
might aga i n b e an i nv i t at i on t o d i f f i cu l t y . It may very well
cause more problems than it resolves, and I w o u l d ce r t a i n l y ask
you to take a very long, hard look at it, and you might want to
get some expert opinion from I don't know who. Bu t I wou l d
certainly take a good look at it because I think when we start
to budget for an anticipated, anticipated, pending is one thing,
but an anticipated litigation, we are giving the subdivision a
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tremendous amount of latitude when it comes to setting their
b udget. And I jus t want t o say a l s o t ha t we have enough
difficulties now, we have a tremendous number of d ifficulties
insofar as property taxes are concerned, and we' re going t o h a ve
some more. If. in the event 361 becomes law and we raise the
valuation on farmland, we are also then going to find that those
rural areas are going to take a major cut in their equalization
aid for schools. So yo u' re going to get zapped first on one
side of the head, then zapped a second time on the other side of
the head. And if Senator Dierks' thinks he was in trouble when

proposed repealing the in lieu of t ax on s c hoo l l ands
yesterday, I'd suggest that we dig in our heels on this because
I think we' re getting into more trouble again.

P RESIDENT: T ime . Tha n k y o u . Senator Wehrbein, please.

SENATOR WEHRBEIN: Nr . S pe a k e r , members, I would like to....I,
too, have had an interest in this relative t o w ha t Sena t o r
Schmit is t alking about. I 'm t r y ing t o a n t i c i p ate where wi l l
this...if this money does come in, let's say that, Senator
Bernard-Stevens, I'd like to ask you.

. .

PRESIDENT: Excuse me. Senator Bernard-Stevens, you are being
a sked a quest i on .

SENATOR WEHRBEIN: I didn't mean to interrupt, but I....When
this...if the lawsuit is won, let's say this money will flow
back into local governing body's coffers, I assume.

SENATOR BERNARD-STEVENS: That is correct.

SENATOR WEHRBEIN: And then it can be spent without any
over...is that extra money t hen in a c t u a l i t y? I ' m t hi nk i n g
of...and I'm wondering if bankruptcy fits into pending
litigation. Our county lost quite a few bucks in the r ai l r o ad
bankruptcy a f ew years ago. At first it was anticipated, then
it was pending, and then it became fact, and I don't know
whether that was ever paid. But I would wonder what the status
of that money was, if it was eventually paid by a bankruptcy
court. In this case it was for taxes. It would be a si milar
situat i o n i s al l .

SENATOR BERNARD-STEVENS: I guess, Senator, I'm approaching it
from the same way, but maybe from a d if ferent angle. On
the...forgetting the railroad lawsuit for a minute and taking
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other lawsuits...

SENATOR WEHRBEIN: Yes, that's what.
.

SENATOR BERNARD-STEVENS: I think what you have is the other
problem of counties not being able to budget f or t ho se l o ss es
and then suffering an unanticipated loss due to a lawsuit
without any way of budgeting for that, and they' ve h ad t o
transfer money from ore a c c oun t t o ano t he r , o r had s p e c i a l
meetings. This would be a way. And that seems to me no t a
real l y r easo n able w ay t o r un a bu d g e t . It seems to me more
reasonable to be able to say we do anticipate this, particularly
'n regards to railroads and others. We do have this pending, we
need to prepare for that and its eventuality. If in fact that
budgetary item that is budgeted specifically for those areas,
if, in fact, the case is won by the county, then that money
obviously cannot be spent in that fund because there is nothing
to spend it for, it would have to revert back to the next year' s
budgeting cycle. I would also hope that there would be somewhat
of a check on that in regards to the mill levy being set and the
budgets being set on p ersonal and public input for tha t.
They' re going to have to justify that to the public a s wel l .

SENATOR WEHRBEIN: Okay, I think that answers my question. But,
if my memory is good, there can be quite a bit of leeway in the
General Fund at the county level on their mill levy. I f t h i s
was a significant amount of money, there could be quite an
amount of money come in being paid by the lawsuit if...assuming
they won. And I still am thinking there would be quite a bi t of
l eeway t he r e t o spend , even though it may have been earmarked
for some specific things. I think I see some potential problems
down the road the way this is written, but I guess I'm not sure,
so I'm just raising the issue.

P RESIDENT: T h an k y o u . Senator B e r n a r d - S t evens , would yo u l i k e
t o c l o se , p l e a s e .

SENATOR BERNARD-STEVENS: Thank yo u , N r . Pr e si d e n t . I w i l l
t ry . . . I wi l l c l ose and a n swer a coup l e of t he qu e s t i o n s .
Senator Wehrbein, I agree with you. In fact one of the first
thoughts I had when the bill was presented as a possibility from
the Revenue Department as a way out of the 1165 dilemma, my
first question was, what about the chance for abuse, a nd i s
there some? I would say onany bill, such as th is nature ,
there . . . ye s , t h er e is a chance for a county board abusing and
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finding a way to use the system to its best advantage. The only
argument that I had that satisfied my concerns in that area is
that we elect officials to do the best job they can, and t he r e
is public input, there is a public process and that that system
has to be a v alid system to stop unjustified and unusual
spending, those habits. I think we, as the Legislature, have
the same problem. It's anticipated that we have a lot of extra
revenue coming in. Are we going to be wise to use that? Are we
going to have a lot of discretion where we use it? How are we
going to do that? And the pe ople have a li ttle mistrust
possibly in the Legislature handling this money, the same
mistrust we may have on the counties for h aving t he sam e
flexibility that maybe we have. I think thes ystem has t o
be...the parliamentary...the system we have of representative
government is such that it's the responsibility of the people to
have that final oversight to call counties and/or school
districts from abusing the thing that they have. I think what
we need to focus on is another question that Senator Schmit had
about counties using the 5 percent cap on delinquent t axes , i f
they don't use that. And I think what he was actually implying
is could they, in fact, then u se t h at 5 p e r cen t b udget f o r
delinquent taxes for this type of situation that we have on the
r ai l r o a d l a wsu i t . And t he a n s wer i s , no, because this is not a
delinquent tax, this is a tax that the courts are saying need
not be paid. So the 5 percent delinquent tax cap that you may
put in your budget cannot be spent in this particular area. The
other t h i ng I ' d l i ke to point out i s the legislation, the
wording of it is pending or estimated. The problem that we want
to try to avoid is the problem we h a d l a st ye ar whe r e the
c ount ie s and scho o l districts, specifically school districts,
make a budget that is in stone. The mi l l l ev y i s set and t h e
assessed value is certified. Then after that is in s tone , t he n
t he r a i l r o a d l aw s u i t h i t s , and now we don ' t h a v e t he m o ney that
we wer e p l ann i n g on , and now we are in a shortfall, in deep
trouble unless the Legislature comes through. I f we d o n ' t h av e
the section that says estimated tax loss, if we leave that out,
just say any tax losses, what happens if the railroads again
delay in filing the next year's lawsuit until after that time
period where the values have already been certified and l evies
set? Then we ' r e in the same problem that we had before. I
think we' re trying to avoid that problem so we have some type of
stability in the budgeting process at t he scho o l , cou n t y and
municipal level. That's why, I think, it is important that the
wording "estimated and pending lawsuits" be there. I t h i n k t h a t
what we' re trying to do in the Legislature is trying to f ind a
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so.

way out of a very sticky situation. And the way out of that
situation is clear, but it also poses some possibilities of
abuse on t h e ot he r si d e , and it does. And I don't see any other
way that we can get around some sort of difficulty w here w e
finally have to say in the long run we' re going to have to rely
on the judgment and best analysis and decision-making process of
county bo a rds, sc h o ol b o a r ds a nd what h a ve y o u and t h e peop l e
are going to have to use their watchful eye. I f , i n f act , t h e
counties do something that is irresponsible and school boards do
something irresponsible with the budgeting process that would be
set up with 643, if the oversight does not work, I guess t hat ' s
a b r eak d own i n t h e representative government system, bu t
certainly not one that we can actually legislate f or an y
potential possibility of that. I find that difficult to do with
t he b i l l . LB 6 4 3 wi l l h an d l e .

. .

PRESIDENT: One minute.

SENATOR BERNARD-STEVENS: ...the situation s o the c o un t i e s ,
municipalities and particularly the school districts wil l b e
able to h ave a budget set without fear,again without fear of
midbudget time period having a lawsuit hit, particularly in
regards to the rai lroad lawsuit which we know will be coming
year after year after this thing, unless t h i s t h i ng is settled
on the side of the state, and it's not going to happen in this
particular point. And it will give them a way to have a s tab l e
b udget so t hey c a n h a v e something to do that they don't have to
come to the State of Nebraska and ask for a bailout every year,
and e v e r y yea r , an d ev e r y y ea r , and then it becomes a political
bal l g a me, wh i c h i s ve r y d i f f i cu l t t o h andle. With that , I
g uess t ha t con c l u d e s my r e mark s f o r LB 643 , and I u r g e i t s
advancement to Select File, u pon which, if th ere a r e other
questions that we need to look at,we' ll have that time to do

P RESIDENT: Th a nk yo u. The question is the advancement of
L B 643 t o E & R I n i t i a l . All those in favor vote aye, opposed

SENATOR BERNARD-STEVENS: Mr. President, I hate to cal l f o r a
call of the house, and I don't want to do so, and I h a v e n ' t d on e
so y e t , b u t . . . and I gue ss I d on ' t ne e d t o , a nd th a t ' s g o o d
because I really didn't want to. ( Laughter . )

PRESIDENT: Record, Mr. Clerk, please.

nay.
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CLERK:
643.

PRESIDENT: L B 64 3 i s ad v a nced. Mr. Clerk, we' ll move o n t o
Select File, LB 183.

CLERK:
that time
were t wo
adopted.
Baack.
Journal .

P RESIDENT: S e n a tor B aack , p l e a s e .

SENATOR BAACK: Yes , Nr . P re s i d e n t , members. This amendment is
dealing with the special education. We dealt w i t h t h a t a l i t t l e
bit on General File and we talked about the special ed, how we
were going to deal with special education when it comes to
option students. Since that time, since, let's see, last Friday
I think it was, my legislativeaide and the legal counsel for
the Education Committee, several people from the Department of
Education and several of the people in the Omaha metro a rea t h a t
deal with special edu cation met with a n attorney from
Washington, from the Department of Education. And the pu r p o se
of that meeting was to make sure that whatever we did as far as
choice l e g i s l a t i o n f o r s p e c i a l e d u c a t i o n would f i t i n with t he
federal gui delines of special education, so we we re not
precluding any of their laws. So what they came up with is the
amendment that is in front of you, it's not that big of a change
from what we adopted last week, because all it says is that the
special ed kids will be treated as residents of the district
t hat they opt t o , and t h e opt i on di st r i c t wi l l r ece i v e t he
initial funds from the district as an option student that we
agreed to y est e r d a y in t he f undi n g fo rmu l a , pl u s t he y w i l l
receive all of the fu nds that are available f or sp e c i a l
education students from the state. The state will directly
reimburse the option district. And that seemed to comply v e r y
well with the federal statutes and that seemed to meet their
needs very we l l . I t hi nk wi t h t ha t , t hat ' s al l that it d oes.
It just adjusts it so that we don't get out of compliance with
the feds on dealing with special education. I f t h e r e a re any
questions on t his, I' ll be glad to try and answer them. Thank

29 a y es , 0 n a ys, Nr . Pre s i d ent , on the advancement of

Mr. President, 183 was last considered yesterday. At
Enrollment and Review amendments were adopted. There
amendments to the b i ll by Senator Baack t hat w e r e
I now have pending a third amendment from Senator

Senator, I have AN862 in front of me, page 1109 of the

you.
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LR 2

reviewed LB 311 and recommend the same be placed on Select File;
LR 2CA, on Select File; and LB 643 on Select File, those signed
by Senator Lindsay as Chair. Education Committee reports LB 188
as indefinitely postponed. That is signed by Senator Withem as
Chair of the Education Committee. Amendments to be printed to
LB 262 by Senat or s L i n d say and A s h fo r d . T hat is a ll tha t I
have, Mr . P res i d e n t . (See pages 1225-26 of the Legislative
J ournal . )

SPEAKER BARRETT: T h ank y ou , a n d l et the record reflect that
Senator McFarlard had 15 first and second graders visiting with
us this morning from Hawthorne School. They were i n t he n o r t h
balcony and have since had to leave. S enator Moore , p l e a s e .

SENATOR MOORE: I move we recess until 1:30 p.m.

SPEAKER BARRETT: You h av e heard the motion to recess until
1:30 p.m. Those in favor say aye. Opposed no. The ayes h ave
it. Motion carried. We are recessed.

RECESS

PRESIDENT NICHOL PRESIDING

CLERK: I have a quorum present, Mr. President.

PRESIDENT: Th ank y ou . Sen at o r Wehrbein, d o y o u h av e s ome
special guests back there you would lake to introduce, and if
' ou woula go to your microphone and have them step out even with
the columns there so we can see who they are, we'd l i k e t o k now
who your special guests are today.

SENATOR WEHRBEIN: Mr. President, members, yes, thank you. I'd
like to introduce some special guests that are here on behalf of
Ag Day. Th ey will be going down to see the Governor in just a
few minutes for some of their awards. First of all, it concerns
a resolution I had this morning honoring Marian and Mary Johnson
from Eagle, Nebraska, which were one of th e four nat ional
winners in the Outstanding Young Farmer Awards sponsored by the
National Jaycees, Marian and Mary Johnson. I n add i t i on t o t h a t ,
Don and Linda Anthony from Lexington, Nebraska, was the first
Nebraska winner in the National Outstanding Young Farmer Award,
I believe in 1986. Also, Larry Abrahams from We st Po int,
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CLERK: 21 ay e s , 0 n ays , M r . Pr es i d en t , t c go u n de r ca l l .

SPEAKER B A RRETT : T he house i s und e r c al l . M embers, p l e as e
retur n t o you r se a t s a nd r ec o r d yo ur p r e sen c e . The hou s e i s
under call and ca l l in votes have been authorized on the
advancement of the bill. Members outside of the L egi s l at i v e
Chamber , p l e as e r e t ur n and r e c o r d y o u r p r esen c e . The hous e i s
under call. Senator Pirsch, please r ecord y o u r pr e se n c e . Call
in votes are authorized. Voting on the advancement of the bill.

CLERK: Senato r Pir sch voting yes. Senato r N o o r e v ot i ng n o .
Senator B y a r s v o t i n g n o . Senato r A b b o u d v o t i ng y e s .

SPEAKER BARRETT: Sen at o r Be c k .

SENATOR BECK: I would like to have a r o l l c a l l v ot e .

SPEAKER BARRETT: Roll call vote has been r equest e d .
p leas e r e t u r n t o yo u r seats fo r a roll c al l .

CLERK: (Roll call vote taken. See page 1425 of the Legislative
Journa l . ) 2 1 aye s , 14 nays , N r . Pr es i d en t , o n th e a d v a n c ement .

SPEAKER BARRETT: Notion fails. I wou l d " ik e t o momentar i l y
move ov er LB 4 3 1 . We wil l c om e b a c k t o i t i n a few minutes, go
to LB 643. T h e call is now r a i s e d . LB 6 43 , Nr . Cl e r k .

CLERK: N r . Pr e s i de nt , 643, I have an amendment to the bill from
Senator Schmit. (The Schmit amendment appears on p a g e 1 4 2 6 of
the Legislative Journal.)

Members,
Proceed,

Nr. Cl e r k .

Senator Schmit.S PEAKER BA R RETT :
amendment .

CLERK: Se n a to r , I hav e you r amendment number, AN1132.

SPEAKER BARRETT: Senator Schmit, please.

SENATOR SCHNIT : Nr . President and me mbers, I apologize t c
Senator Withem. I did not have a chanc e t o v i s i t wi t h h i m about
this. I raised this issue on the floor when the bill was being
debated earlier, and I raised it because of a question that is
i nc l u ded i n l i ne s 1 8 and 19 w h e r e i t says t h a t . . . th e l ang u ag e i n

Senator Schmit, on tne
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t here , I ' l l r ea d i t , "for estimated tax loss due to anticipated
or pending litigation." The amendment, as I have drafted it,
provides that the anticipated litigation has to be litigation
that is limited to anticipation of an action being filed by a
taxpayer who filed a similar action for the preceding year which
is still pending. I would l i k e t o a s k Sen a t o r Withem, i f he
would please, to comment upon this language.

SPEAKER BARRETT: Senator Withem.

SENATOR SCHNIT: Pardon me, I am sorry, Senator Bernard-Stevens.

SPEAKER BARRETT: Senator B e r n ard- Stevens, p l e a se , would you

SENATOR BERNARD-STEVENS: Yes, Senator, and i t wou ld be my
pleasure to do so. Senator Schmit, the amendment, though I had
not seen your particular amendment, a ctually I h ad see n the
amendment as the railroad industry had passed out the amendment
last week in their discussions with me. I was som ewhat.. . I
think I may have not been very clear onto your question you had
l ast week on t h e b i l l . I hand e d ou t a l i t t l e s tatement to th e
bill. From all I have been able to ascertain, the question that
you had, Senator Schmit,and the concern you had was on county
boards, whether they could take. . .whether t h e y wo u l d have t oo
mu .h latitude on the funding, and in response of that, the way
the bill is written, a nd I h ave been convinced i n speaking wi t h
certain members of the railroad industry and other areas o f
concerns, that the only thing that would be allowed und e r t he
b il l as i t i s cur r e n t l y w r it t e n w i t h out t h i s a mendment would b e
a ny l i t i ga t i o n t h a t w ould dea l w i t h a t ax l oss , an expected t ax
l oss . For ex am p l e , one of the things that people said, what
about if we budget for a tractor or something, that we h ave a n
a ccident , and w e h ave t o p a y u p o r settle on an insurance suit ,
or a n i n s urance pol i c y . That would be an expenditure. That i s
not a tax loss. The concern I have with the amendment you have
to the bill at this point, Senator Schmit, is that t here i s a
small cha n ce , and I do n ' t think a great chance, but a small
chance that pipelines and other industries may b e ab l e t o
c abbage o n t h e 4 - R A c t . Again, I do n o t be l i e v e t h a t t h e y w il l
be able to but that is yet to be decided by t he S u p r eme C o u r t
a nd t h e y ha v e sur p r i s ed me quite often, their decisionson
certain t h i n gs . I t hi nk t he amendment as d rafted w ould n o t
necessari l y t ake those into consideration a nd I wou l d b e a
little nervous about that at this point. I don' t w a nt t o t a ke

respond?
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time.
too much of your time, but that is kind of my response at this

SENATOR SCHNIT: We ll, thank you, Nr. President. I would j u s t
like to say this, I really believe that there needs to be s ome
limiting language of some kind in LB 643, if, in fact, it does
become law. As I read the language, and I d o no t u nderstand how
we can limit the possibilities of an entity of government with
this language because this language is very broad, a nd as I h a v e
indicated, it doesn't say. ..it does not read, for estimated tax
l oss due t o a n t i c i p a ted and pending l i t i ga t i o n . I t says , du e t o
anticxpated or p e n ding l i t i gat i on . You can anticipate any k i n d
of l i t i gat i o n, and I would suggest that if the county board
anticipated that they might have a loss involving any number of
things, any number of accidents, that they could, in effect, use
this b ill and I do not believe that i s w ha t Se n a t o r
Bernard-Stevens wants. It has been my experience that when you
are i n doubt , you ou g h ' to take precautions. I think that we
ought to take some precaution with this publication, with t h i s
bill, and I am not sure either, Senator Bernard-Stevens, if this
amendment if mine even does all that I want it to do, but I
certainly think the amendment needs to be added to the bil l t o
g ive us some indicat ion t ha t i t i s n o t a n o pen-end inv i t a t i o n t o
p roceed a nd , ther e f o r e , I would ask for the support of the

SPEAKER BARRETT: An amendment on the desk, Nr. Clerk.

CLERK: Nr. President, Senator Hall would move to amend Senator
Schmit's amendment. (Read Hall amendment found on page 1426 of
t he Legis l a t i v e J o u r n a l . )

SPEAKER BARRETT: Senator Ha l l .

SENATOR HALL: Thank you, Nr. President and members. I r i s e i n
support of Senator Schmit's amendment as long as the,I guess,
the Hall amendment is adopted to it. I understand the i ssue
that Senator Schmit raises with regard to I guess the purpose of
which is t o cl arify where the issue would be appropriate with
regard to the local subdivision and the budgetary provisions
provided in LB 643. All my amendment does is strike lines 6 and
7 that deal with the issue of litigation exceeds 5 percent of
the amount to be l evied . I t does not impact at al l t he
clarifying provision that Senator Schmit explained i n hi s
opening with r e g ard to his amer .ment. I j ust st r i k e t he

amendment.
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provision that deals with the requirement that the estimated tax
l oss h as t o be i n excess of 5 percent of the a mount t o b e
levied. With that, Nr. President, the issue is one that was in
front of the Re venue Committee,and with the amendment that I
offer to Senator Schmit's amendment, I can support the amendment
to LB 643 . Th a n k y o u , Nr . Pr esi d e n t .

S PEAKER BARRETT: T h an k y o u . Discuss ion o n t h e Hal l amendment
to the Schmit amendment to LB 643. S enator Be r n a r d - S t e vens .

SENATOR BERNARD-STEVENS: Actua l l y , I t h i nk I wi l l j u st b r i e f l y
rise in favor o f the Hall amendment, though I am no t
p art i c u l a r l y su r e t h a t I wi l l b e supporting the amendment beyond
that. I really don't see if we agree to the Hall amendment that
t here w o u l d be a tremendous amount of difference between the
Schmit amendment and the bill, so to that degree, I think that
will be fine. I agree with the Hall amendment, that if we go
with the Schmit amendment, that those lines 6 and 7 s h o u l d b e
d elet ed . Th a n k y o u .

SPEAKER BARRETT: Th ank you . Any other discussion on the
amendment to the amendment? Senator Hall, any closing comment?
Those i n f av or of the adoption of the Hall amendment to the
Schmit amendment please vote aye, opposed nay . Hav e you al l
voted, please? Twenty-five votes necessary, have you all voted?
On the amendment to the amendment. Have you all voted if you' d
care to vote? Have you all voted? Record.

SENATOR HALL: N r . Pr es i d e n t , I

SPEAKER BARRETT: Senator H a l l .

SENATOR HALL: . . .wo u l d a s k f o r a call of the house and a r o l l
call vote on the issue.

SPEAKER BARRETT: Thank you . Cl e ar t he b oa r d , N r . Cl er k . The
question is, shall the house go under call? Those in fa vo r v ot e
a ye, opposed nay . Re c o r d .

CLERK: 12 ayes, 0 nays to go under call, Nr. President.

SPEAKER BARRETT: The house i s un d e r c al l . Members, return to
y our se at s a n d r e c o r d y o u r p r es e n c e . Those outside the Chamber,
p lease r e t u rn and ch e c k i n . The house i s u n d e r ca l l . Senator
Norr i s s ey , p l e as e record yo u r p r e sen c e . Senator Ne l son .
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o r. . .

Senator Schmit, please record your p r e sence. S enator P i r s c h ,
p lease . Senat o r P e t e r s on . Senator Smith, please record your
presence. Senator Haberman, Senator Chambers, Senator Lan d i s ,
Senator Pirsch. Senator Chambers, please. Senator H a l l , we
have everyone present except Senator Landis. Should we p r oc e e d

SENATOR HALL: Isn't Senator Landis on his way?

SPEAKER BARRETT: We don't have that information. His phone
l ine i s b u s y .

SENATOR HALL: Well, let's go ahead because. ..call the roll.

SPEAKER BARRETT: Roll call vote has been requested. Members,
please return to your seats. The question is the adoption of
the Hall amendment to the Schmit amendment t o LB 6 4 3 .

CLERK: (Roll call vote taken. See p a ge s 1 4 26 -27 o f t he
Legislative Journal.) 2 6 ayes , 4 n ay s , Mr . Pr e si d e n t , on
adoption of the amendment.

SPEAKER BARRETT: The amendment is adopted. The call is raised.
Senator Schmit, back to the amendment. Senator Schmit.

SENATOR SCHMIT: I don't have much to say about the amendment as
amended. I'd just ask you to vote for the amendment, I guess.

SPEAKER BARRETT: Discussion on the Schmit amendment? Senator
Hall, do you care to discuss the amendment? Thank you . Sen a t o r
Bernard-Stevens, on the Schmit amendment.

SENATOR BERNARD-STEVENS: T hank you , Mr . Pr e s i d e n t . Sometimes
in the morning it is difficult for the body to get into the
g r in d o f t h i ng s , bu t I hop e t h at t he b o d y w i l l t ak e a l i t t l e b i t
of time to look at what we have before us because there are some
subtle differences. There a r e n o t g l ar i ng differences but
subtle differences. I want t o g i ve a b r i e f h i st o r y , i f I c an ,
of 1165 and what we tried to do and why we have 643, what 64 3 i s
i ntended t o d o , a n d I be l i eve would d o , and the differences
between that and the Schmit amendment, if I can doso br i e f l y .
Last ye ar i f you will remember, the L egis l a t u r e pa sse d a
$7.7 mil'..on package to give to, basically, all areas that were
affected that had a levy from cemeteries, to counties, school

Mr. C l e r k .

3238



LB 643A pri l 3 , 19 8 9

districts, municipalities, historical society boards and so on,
or c o u n t y boar d s and so on, and we gave them $7.7 million
because of the railroad lawsuit and, in essence, what h a p pened
was in the middle of the budgetary cycle the people that were
counting on the money, that had already budgeted for the money,
and had already 'evied for the money, the money then was put in
escrow and they did not have the money, a nd tha t wa s c au s i n g a
tremendous problem. And the Legislature said, yes, for one time
we will come through for you and we w i l l "b ai l y ou ou t " bu t
don't expect it next year because you wi l l h ave a wa y of
budgeting for that next year. You will know what is going to
happen. Well, we got into some meetings last year. W e decided ,
how can the counties best and the school districts, and so on,
best budget for this, and we came up with 1165 and it passed
last year relatively easily. LB 1165, i n es s e n ce, sai d , w e wi l l
take the uncontested part of the railroad lawsuit, r emove t h at
portion from the valuation, and then the mill levy would be set
on the actual value that would be there minus the uncontested
part of the railroad lawsuit,and every t h i n g woul d h av e b e en
f i ne , b u t t h e r ai l r oad s , i n t h ei r i n f i n i t e wi sdo m , d ecided f or
political reasons to del ay filing of the lawsuit. When they
d elayed f i l i n g t he l aw s u i t un t i l after the values had been
cert i f i e d, unt i l after the county boards have already decided
what their levies are going to be, until after school districts
had set the mill levy that were now in stone, then the railroads
filed their lawsuit. The difficulty was is the question of the
uniformity clause in the Constitution b ecame u n de r ch al l en g e .
How can you take something off the books, uncontested railroad
value, for example, if, in fact, the lawsuit hasn't e ven b e e n
filed yet for that year. And so it was challenged by Lancaster
County and Lancaster County got a decision from Judge Blue,
which was accurate, in my opinion,sta=ing that you are r igh t ,
that was a problem with the uniformity clause. I m i g h t p oi n t
out that if the railroads would have filed, w hen they k new t h e y
were going to file, everyone knew they were going t o f i l e , i f
they would have filed it before the tax-setting sessions began,
we would have been fine and not here today. We advised them of
that. We to ld them of that,and we pleaded with them on that,
but they felt an obligation not to do s o Con s e quen t l y , w e ca me
up this year with 643, and 643 allows the c ounties, school
districts, what have you, in regards to railroad lawsuits and
o her pending lawsuits of this nature, to estimate within thei r
budget process, within their budgets, a l l l a n d w oul d b e v a l u e d
at whatever value certified by the county commissioner as f u l l
value, hopefully, and the mill levy would then be set,and
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people would then go along with their business as normal. The
question arose on 643, on lines 17 through 19, particularly on
line 18 where it says, "and for the estimated tax l oss d ue t o
anticipated or pending litigation." Senator Schmit asked a very
valid question and Senator Wehrbein asked some questions as
well. Does this mean that any litigation that is ex p e c ted or
pending could be budgeted for? And if that would be the case,
there could be some tremendous abuse at the county level.

SPEAKER BARRETT: One minute.

SENATOR BERNARD-STEVENS: My response to that was n ot a s
adequate as it should have been last week. My response t o t h e
body is on line 18, it says for the estimated tax l oss, tax
loss. If you anticipate or there is a lawsuit pending that is
dealing with tax loss only, that can be put i nt o a b udg e t ar y
process. If I have to...if I am under some type, I have a r oa d
g rader and I h ad an ac ci de n t and I h ave ano t h er t yp e of
expendi t u r e bec a us e o f that accident, that is not a tax loss,
that is an expenditure and would not apply with 643. W hat w e
are trying to d o in 643 is anticipate some problems with the
railroad lawsuit, but also pipelines and othe r c o r p o r a t i on s , and
entities that may get in on the 4-R Act, which I d o no t ag ai n ,
with this body, anticipate that happening, but it can. The case
is now in fr ont o f t h e Supreme Court. Sena tor Schmit's
amendment on lines 9 through 11.

. .

S PEAKER BARRETT: T i m e h a s e x p i r e d .

SENATOR BERNARD-STEVENS: ...makes it just for the r ai l r o a d s
only, and to that degree, I think it narrows it too much. I t
would be something that would n ot be in the bes t i n t e r e s t ,
though certainly not that bad either. Thank you, Mr . Pr e si de n t .

SPEAKER BARRETT: Senator Warner, discussion, f o l l owed by

SENATOR WARNER: Well, Mr . President, m embers o f t h e
Legis l a t u r e , I h av e some c o ncer n a s we pr o v i d e a not h e r
authorization for the collection of taxes at the local level in
a nt i c i p a t i o n o f wh at a gov e r n i n g b o a r d m i gh t t h i nk wi l l h app e n ,
and it seems me it puts a very difficult burden on them at least
to make that kind of speculation. I was co n c e r ne d ab o u t and
opposed the striking of the language that only allowed it above
5 percent for the reason that existing statute, as you re ad i t

Senator Schmit.
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further up on this sheet, already allowed 5 percent f o r
delinquent taxes, obviously, but it also...in addition to
5 percent for delinquent taxes, they could use the ful l am o unt
of delinquent taxes the year before coupled with the reserves
that are at least statutorily authorized by various governmental
subdivisions, it would seem to m e th at a more restrictive
approach , i n i t i a l l y , a t l e ast , and all, at least, I am aware of
is the limited cases that have come so far, but I think t h i sl anguage c o u l d , as the bill was originally d raf t ed , c ou l d
include a great many areas. I am not sure where it could stop,
and it s eems to me it puts a local governing board in a very
difficult position to try and anticipate a l l o f t h e p o ssi b l e
litigation and a ti ghter restriction for their own protection
ana their own guidelines. As Senator Schmit's amendment
proposes, it seems to me to be a better route to go at t h i s
point, rather than broad enabling l anguage w h i c h you could
argue, at least, that a local county board for failure to
anticipate could be criticized. It seems to me there ought t o
be some more narrow guidelines as proposed by Senator Schmit's
amendment as we move into this area of allowing a county b oa rd
t o se t a pr oper t y t ax l ev y ove r and a bove t h e bud g e t
requirements and delinquencies, and not put them in the position
of a lot of speculation as to what may or may not occur.

SPEAKER BARRETT: Tha n k y o u. Senator Schmit.

SENATOR SCHNIT: Nr. President and members, I b e l i e ve t h at
Senator Be r n a r d - S t e vens has answered one of the most important
questions, the one relative to expenditures, and I think that is
an important one. I do b e l i e v e , ho w ever , that Senator Warner
explained very eloquently some of the concerns that have been
expressed relative to the broad application. As y o u kn ow, I
h ave n ot supp or t e d LB 361, an d I cou l d an t i c i pa t e t h at i f t h e
bill does not pass, or if it does pass, that there mi ght b e a
number of a ctions filed, or at least the county board might
anticipate that there might be a number of actions f i l e d , i n
fact, that would either wipe out all of the taxes or a majority
of the taxes on land in the various counties. And cer t a i n l y I
bel i ev e t h at without the language in my amendment that we are
inviting that sort of an activity, and given t he p r e s e n t
uncertainty, the present state of chaos that exists and there is
m any i n st a n c e s , I believe, relative to land values, property
values and other forms of raising revenue, I think that to add
an additional degree of uncertainty by not limiting this bill is
to add fuel to the fire rather than the reverse . An d so
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b road debat e .

although I would have preferred the amendment without t he Ha l l
amendment, I believe we still need the amendment. I am not at
all crazy about the bill, to be frank with you, but I think you
do need the amendment and I think that Senator Warner gave us
t he r e asons why we need t o n a r r o w t h e scope of the bill as much
as p o s s i b le . understand Senator Withem's deep personal
concern because it does have a major impact upon his area, but I
think that the amended version with the Schmit amendment should
answer h i s ne ed s and should not open up the entire issue to

SPEAKER BARRETT: Thank you . Bef o r e , again, recognizing Senator
Bernard-Stevens, the Chair is pleased to announce t hat Se n a t o r
Norr i s sey h as some gu est s in the north balcony. We have
13 sixth graders from Sterling Elementary in Sterling, Nebraska
with their teacher. Would you please stand and be recognized.
Thank you. We are pleased that you could visit us this morning.

SENATOR BERNARD-STEVENS: T hank yo u , Nr . Sp e a k e r . Again,
Senator S chmit, I view this amendment, as a l l of y ou r
amendments, as a friendly amendment, and this one certainly is
trying to narrow the scope a little bit, and i n t h e o r y , I r ea l l y
have no problems with the amendment. I do want the body, though
I may not support it, I haven't really decided yet,I do wan t
the body I think to be up on the two different versions so that
when the body does make a decision, it is a wise d e c i s i on a n d a
decision of the body, and whichever way the body wants t o g o ,
that is cer tainly fine with me because both would accomplish
what I have been trying to do with 643. The one concern I h ave
with the Schmit a mendment a n d , also, and I understand what
Senator Warner says and I really don' t have a g ood ar gu m ent
against what Senator Warner issaying. He is making some very
valid points. There are some areas there that counties might be
able to estimate a tax loss and really be. ..open themselves to a
lot of mischief I think if we are not too careful on it, and
that is tr ue. I would say, like any other body, particularly
the Nebraska Legislature, when you have a lot of possibilities,
there is a lot of mischief that can go on within the body and we
a re e v e n t u a l l y accountable to the people that elected us, and
they would have to keep that u nder con s z d e r a t i o n. The r e al
difference between 643, at least for the legislative intent and
the record, and the Schmit amendment, is again i f t h e b od y
wishes to look at the Schmit amendment, lines 8 through 11,
there is where the tightening of the amendment c omes, an d, i n

S enator Dav i d .
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essence, what the Schmit amendment does is narrow it down to the
railroad lawsuit that we now have on the 4-R Act, and tha t i s a
very limited thing, and that is fine, because, in essence, that
is what I a m trying to help counties be able to budget for so
they do not have to have another bailout, they don't get hit
again . Ny c onc er n will be in the future, if for some reason
another entity, such as the pipelines or wh a t hav e you , ar e
successful, the way the Schmit amendment in lines 8 and 11 are
ruled is that the counties would not be able to budget for that,
would not be able to do anything about that until the next
following year because you have to. ..it is only a taxpayer who
has filed a similar action i n t h e p r ece d i n g yea r . So t h e
counties would not be able to, and/or school districts would not
be able to budget for that and, once again, the Legislature
would be in a situation of having to come up with mi l l i on s o f
dollars in order to bail out those entities during that time
period, and it was my feeling in reading the body last year that
we did not want to come out with bailout money again, w e did n o t
want to fight this issue again. LB 643 as it is written would
basically say to the body, we are not going to have to deal with
this issue as far as the bailout ever again. We are giving some
latitude to county boards who are responsible and accountable to
the people that elect them,and that is to be sure, but we are
giv ing a c c ount ab i l i t y or we a r e g i v i n g t h e m f l e x ib i l i t y on l y in
the area of tax losses, tax losses. With the pressure that is
on property taxes, I can't imagine too many county b oards t h at
are going to, all of a sudden say, good Lord, look what we might
be able to do on valuations and estimations,and we are r e a l l y
going to get that money coming in and estimating because t he r e
are two problems with that logic. Number one, the counties are
going to have to increase the mill levy, which r i gh t n ow they
are getting under tremendous pressure to keep at a minimum, not
to go up, many at their maximum levies at this point. And ,
point two, they are assuming I think that if they do estimate
and if they do have large expenditures, that they will b e a bl e
to transfer those funds from that at the end of year when they
say, oh, our mistake, there i s no ch al l eng e . There w a sn ' t
a nythin g p en d i n g , we are just going to use that money and slip
it over there to roads and b r i dg es . Th at i s n ot go i ng t o
happen, in my u nderstanding of the counties, and, of course,
please correct me if I am wrong, that is not possible t o d o .
They may be able to carry it over. Counties are not necessarily
going to be one that like to have a nice slush funds that they
real l y can ' t u se . So I really don' t...I understand the concerns
they have, I am not particularly convinced that that i s r ea s o n
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enough to support the Schmit amendment.

SPEAKER BARRETT: One minute.

SENATOR BERNARD-STEVENS: Th e L B 6 4 3 , i n esse nce, says any tax
loss, tax loss, by any pendt.ng, which would be railroad lawsuit,
or anticipated, which would be pipeline, a nd I d o n ' t know ma n y
counties that are anticipating anything at this point, but if
you have a Supreme Court decision in the next couple of months,
counties can anticipate that b ecause t h e r e woul d b e o n e , and
that certainly is going to k eep them from coming to th e
Legislature and asking for a bailout because we can say we gave
you the latitude to budget for that; there is no need t o c om e
crying to us at this point. So at this point, I guess I would
oppose...I guess I would oppose +he Schmit amendment, t hough I
understand the nature of the amendment, and certainly if it is
agreed to, would still be supportive of the bill, b ut I wo u l d
urge at this point support of the bill as it now is without the
Schmit amendment. Thank you, Nr. President.

S PEAKER BARRETT: T h an k y o u . T he Chai r i s esp e c i a l l y p l e a s ed t o
announce that we have some very special guests under our no r t h
balcony. We have two visitors from Austria,who are v i s i t i ng
the United States under the auspices of the International
Visitor Program of the United States Information Agency. They
are guests today of Nebraska State Treasurer , Fr ank Na r sh .
First, I am very pleased to introduce the Deputy Governor of the
Province of Lower Austria, Nr. Erwin Proell, Doctor. A lso wi t h
us this morning, the Nanaging Director, Banking Institution for
Agricultural Cooperatives for Lower Austria and Vienna,
Dr. Christian Kvnrad. D r. Konrad. A long w ith those two
visitors from Austria, we have Nr. David Edminster, the United
States escort interpreter, David Edminster. Than k you,
gentlemen. We are especially pl.oased that you could take some
t ime to v i s i t o ur L e g i s l a t i v e Chamber . W a a r e delighted to have
y ou with u s .

SPEAKER BARRETT: Any other discussion on the Schmit amendments
Seeing none, Senator Schmit, any clooing comment?

SENATOR SCHNIT: Well, Nr. President and members, I rise here
with mixed emotions because I do not know if I want to improve
the b i l l en o ugh so i t bec o mes l,aw or i f I wan t t o al l ow t h e b i l l
not to become improved and, hopefully, it does not become law.
But I want to just caution you that J f you think the bill only
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applied to counties, it is my understanding, as I read the bill,
t ha t i t app l i e s t o any entity that happens to s et a b u d g e t
which, of course, includes schools an d t h e o t h er ent i t i es w i t h i n
the area of government. So it is not just =he counties that
have to a ddress the problem. I be l i e v e t h e scho o l s , I b e l i ev e
t he c i t i e s , I be l i ev e t h e N R Ds , anyone, could a n ticipate t h i s
sort of activity and, t hereby , t ak e wha t ev er r emedia l ac t i on
t hey d eem ne c e s s a r y . I t h i n k i t i s a s omewh at dangerou s
p recedent . I wou l d l ik e t o l i mi t i t . as mu c h as po s s i b l e . I
would prefer to stop it altogether, but a bser.t that, I would
hope we c o u l d l i mi t i t . So I guess at this time I am a sking y o u
t o v ot e you r con sc i en c e and take a look at the thing. I wou l d
suggest that you adopt the amendment at least.

SPEAKER BARRETT: Th a n k y ou . The question is the adopt i o n o f
the Schmit a m endment t o LB 643 . Tho s e i n f a v o r v ot e aye ,
opposed nay . Have you all voted? Please record.

CLERK: 26 ay e s , I n ay , Mr. President, on a d o ption o f Sen at o r
Schmit's amendment.

SPEAKER BARRETT: The amendment is adopted.

CLERK: I have nothing further on the bill, Mr. President.

S PEAKER BARRETT: Sen at o r Li nd s a y , p l e as - " .

SENATOR L I N D SAY: Mr. President, I wculd move that LB 643 as
amended be advanced to E & R Final.

SPEAKER BARRETT: The question is the advancement o f LB 64 3 as
amended. Tho se in favor pleasesay aye . Op po s e d n o . T he ay e s
have it, motion carried. The bill is advanced. Anyth i n g f o r
t he r e c o r d , M r . Cl er k ?

CLERK: Not at this time, Mr. P r es i d en t .

SPEAKER BARRETT: T ha t b ei ng t he c ase, l e 's move t o L B 59 2 .

CLERK: LB 59 2 , Mr . Pr es i d e n t , the first order of business are
Enrollment and Review amendments .

SPEAKER BARRETT: Sena t o r L i nd s ay .

SENATOR L I N DSAY: Mr. President, I move t ha t t h e E & R
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228A, 247 , 3 2 3 , 32 4 , 37 1 , 38 1 , 4 23
4 86, 4 87 , 4 8 7A , 4 8 8 , 48 8A , 5 0 8 , 509
566, 5 92 , 6 0 5 , 62 7 , 64 3 , 66 9, 7 14
722, 7 56 , 7 8 1 , 79 3
LR 70

PRESIDENT NICHOL PRESIDING

PRESIDENT: L ad i e s and gentlemen, welcome to the George W.
Norris Legislative Chamber. We have with us this morning as our
Chaplain of the day Dr. Paul Lundell of the Dundee Presbyt e r i a n
Church in Omaha. Would you please r i se .

DR. LUNDELL: ( Prayer o f f e r e d . )

PRESIDENT: Thank y ou , Dr . Lund el l . We appreciate your message
this morning. Roll call, please. R ecord , p l e as e .

CLERK: I have a quorum present, Mr. Pres>dent.

PRESIDENT: Th ank y ou . Do we h a v e any corrections to the
J ourna l ?

CLERK: No corrections, Mr. President.

P RESIDENT: Go o d . An y mes s a g e s , r epor t s o r ann o u n cements ?

CLERK: Mr . Pr e s i den t , Enrollment and Rev iew r epor t s LB 77 ,
LB 371 , LB 5 92 , LB 643 , LB 714 , and ' B 781 as c or r ec t l y
Engrossed. Enrollm nt and Rev ie w a l s o r epo r t s L B 9 9 , LB 323 ,
LB 143 , L B 2 1 3, LB 38 1 , LB 423, L B 5 0 9 , LB 79 3 , LB 605 , LB 135 ,
LB 324 , L B 75 6 , LB 20 6 , LB 669 , LB 48 6 , LB 487 , LB 487A , LB 48 8 ,
LB 488A , LB 228 , LB 228 A , L B 62 7, LB 508 , L B 7 2 2, and LB 5 66 t o
Select File, so me of those h aving En rollment and Rev i ew
amendments attached. (See pages 1533-40 of the Legislative
Journa l . )

Mr. President, Senator Warner would like to print amendments to
LB 247 in the Legi slative J ourna l . Th at ' s all that I have,
Mr. P r e s i d e n t . ( See page 1 540 o f t he Jou r n a l . )

PRESIDENT: Okay. We' ll moveon t o LR 70 .

CI.ERK: Mr. President, LR 70 ha s be en of f e r ed b y S e n a t o rs
Ashfor d and Moo r e . I t ' s f ound on p a g e 1 4 7 6 . ( Read b r i ef
summary of resolution.)

PRESIDENT: Sen at o r As hf o r d , o lease .

SENATOR ASHFORD: Thank y ou , M r . Pr es i d e n t and members . La s t
year we passed l egislation which authorized the professionof
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Journal.) 32 ayes, 7 nays, 3 present and not voting, 7 excused
and not voting, Nr. President.

SPEAKER BARRETT: LB 592 p a sses. LB 643E.

ASSISTANT CLERK: (Read LB 643E on Final Reading. )

SPEAKER BARRETT: All provisions of law relative to procedure
having been complied with, the question is, shall LB 6 4 3 wi th
the emergency clause attached pass? All in favor vote aye,
opposed nay. H ave you al l v o t ed'? Please record.

ASSISTANT CLERK: (Record v ote read. See page 16 3 3 of t he
Legislative Journal.) The vote is 42 ayes, 1 nay, 6 excused and
not voting, Nr. President.

SPEAKER BARRETT: LB 64 3 E passes. LB 714E.

ASSISTANT CLERK: (Read LB 714E on Final Reading.)

SPEAKER BARRETT: A ll provisions of law relative to procedure
having been complied with, the question is, shall LB 714 with
the em ergency c l au s e attached become law? All in favor vote
aye, opposed nay. H av e you al l v o t ed? Record.

ASSISTANT CLERK: (Record vote read . See page 1 6 34 of the
Legislative Journal.) The vote is 41 ayes, 0 nays, 2 present
and not voting, 6 excused and not voting, Nr. President.

SPEAKER BARRETT: LB 714E passes. Any t h i ng f o r the r ec o r d ,

CLERK: Nr . P re si d e n t , one item. Senators Haberman and Hall
have amendments to be printed to LB 325. (See page 1634 o f the
Legislative Journal.) That's all that I have, Nr. President.

SPEAKER BARRETT: Tha n k you. And while the Legislature is in
session and capable of transacting business I propose t o s ig n
and I do s i gn LB 643, LB 592 , LB 371, LB 77 , LB 714 . To General
File, Nr . Cl e r k , L B 84 .

CLERK: Nr. President, LB 84 was introduced by Senator Lamb with
Senators Conway, Haberman, Beck, Korshoj, Rod Johnson and Carson
Rogers add e d as co- i n t r oducers. (Read.) The bi l l was
introduced on January 5, Mr. President. It was referred to the

Nr. C l e r k ?
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Record .

LB 84A.

Nr. P r e s i d e n t .

Lamb's amendment.

b i l l ove r , Mr . Pr es i d en t .

the revenues are at that point. There w i l l b e p l en t y o f t i me t o
i n t r o d uc e l eg i s l at i o n to remedy th e situation. With that,
Nr. President, I would ask that the amendment be adopted.

SPEAKER BARRETT: Th a n k yo u . Question is the adoption of t h e
L amb amendment o 84 A . Those i n fa v o r vo t e aye , o pposed n a y .

CLERK: 27 ay e s , 2 n ay s , Nr . Pr e s i d en t , on adoption of Sen ator

SPEAKER B ARRETT: The amendment is adop ted. On the bill,
Senator Lamb, would you care to move t h e A b i l l ?

SENATOR LAMB: I just move that the A b i l l b e adv an ced ,

SPEAKER B ARRETT: Any d i s c u s s < on ? Se e i ng no ne , t hose i n r .. . v o r
of that motion vote a ye, o p p o sed n a y . Rec or d .

CLERK: 26 ay es , 3 na y s , Nr . Pr e s i den t , on the adv ancement of

SPEAKER B A RRETT: L B 8 4 A i s ad v an c e d . I ' d l i k e t o a sk y o u r
cooperation in addressing the next two bills. Mr. Clerk.

CLERK: M r . Pr e s i d en t , LB 747 was introduced by Senator Chizek.
I do have a motion t o i nd e f i n i t e l y p o s t p one , a s o f f e r ed b y
Senator Hall. Senator Chizek would have the option to lay the

SPEAKER BARRETT: Senato r C h i z e k , y ou r p l e as u r e .

SENATOR CHIZEK: Lay it over.

SPEAKER BARRETT: It shall be land ov e r . Th ank you . A nyth i n g

CLERK: Nr. President, bills have been presented to the Governor
that were r ead on Final Reading thism orning . ( LB 77 , LB 37 1 ,
LB 592 , L B 6 4 3 , a n d LB 7 14 . ) Senator Withem has a mendments t o
LB 84 t o b e p r i nt ed ; Senator H a n n i b a l wou l d l i ke t o a dd ha s n a me
t o LB 7 39 as c o- i n t r odu c e r .. That ' s a l 1 t h at I h av e ,
Mr. P r e s i d e n t . ( See pages 1 6 3 7 - 3 8 o f t h e Leg i s l a t i ve J ou r n a l . )

for th e r eco r d ?
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Morrissey's amendment.

PRESIDENT: The Morr issey amendment is adopted . Do yo u h av e
anything for the record, Mr. Clerk?

CLERK: Not at this time, Mr. President.

PRESIDENT: Ok ay .

CLERK: Mr. President, Senator Dierks would move t o am e n d t h e
k i l l .

PRESIDENT: Senator Dierks, please.

SENATOR D I E RKS: Mr. President and me mbers o f t h e b od y , I
would move that we adjourn unti l tomo rrow mornin g a t

CLERK: Mr . Pr e s i d en t . s. me items for the r ecord , ye s , t h ank
you. A communication from the Governor to the C lerk . (Read.
Re; LB 77 , LB 371 , LB 592 , L B 6 4 3 , and L B 714 . S ee page 1 7 3 6
of the Legislative Journal.)

A study resolution proposed by Senator Goodrich, LR 78. (Read
b r i e f . e xp l an a t i on . ) Senator Landis has amendments to LB 423 to
be printed, Mr. President. (See p ag es 17 36 - 3 7 of the
Legis l a t i ve Jou r n a l . ) That is all that I have.

PRESIDENT: The mo tion is weadjourn until tomorrow morning at
n ine c ' c l ock . All those in favor say aye . Op po s e d n a y . You
are ad j o u r ned u n t i l n i n e o' clock tomorrow morning.

n ine o ' c l o c k .

n
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